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Opioids and the ADA
Sherrie Hall

 Individuals who are addicted to drugs, have a history of 
addiction, or who are regarded as being addicted have 
an impairment under the Americans with Disabilities Act 
(ADA), as amended.  

 In order for an individual’s drug addiction to be 
considered a disability under the ADA, the addiction has 
to pose a substantial limitation on one or more major life 
activities.  

 To be protected as a disability under the Act, the 
individual cannot currently be illegally using drugs. (With 
opioids, this may mean illegal dugs, or illegal use of 
legally-prescribed drugs.)  The American with Disabilities 
Act Amendment Act (ADAAA) did not change this 
exclusion from coverage of a person who currently 
engages in the illegal use of drugs.
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 The ADA expressly protects former drug users who successfully 
engaged in recovery:

 [N]othing in subsection (a) of this section shall be construed to 
exclude as a qualified individual with a disability an individual 
who:

1. Has successfully completed a supervised drug rehabilitation 
program and is no longer engaging in the illegal use of drugs, or 
has otherwise been rehabilitated successfully and is no longer 
engaging in such use;

2. Is participating in a supervised rehabilitation program and is no 
longer engaging in such use (e.g., Alcoholics Anonymous or 
Narcotics Anonymous). CFR 1630.3(a)-(b); or

3. Is erroneously regarded as engaging in such use, but is not 
engaging in such use…

42 U.S.C. §12114(b)

 Simple demonstration of enrollment in a supervised 
rehabilitation program is not enough. Employers may 
also require reasonable assurance that no illegal drug 
use is currently occurring and institute reasonable 
policies or procedures, including drug tests that are in 
compliance with state testing and privacy laws, for 
verification. 

 All information pertaining to an employee's participation 
in a drug or alcohol abuse treatment program must be 
kept strictly confidential to prevent any discrimination
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 Falling off the wagon with 
drug use instantly removes 
an employee from all legal 
protection under the 
ADA. In the case of illegal 
drug use, whether 
newly discovered or 
resumed after rehabilitation 
efforts, an employer can 
initiate disciplinary actions, 
including dismissal.

The ADA generally prohibits questions about 
past drug use, as past drug use and 
rehabilitation are related to a disability (drug 
addiction) and thus protected under the ADA. 

Similarly, questions about medically prescribed 
opioids being used in accordance with a 
prescription are a prohibited medical inquiry. 
EEOC guidance is clear that “employers do not 
have a right to inquire about prescription drug 
use unless the employee’s inability or impaired 
ability to perform essential functions will result in 
a direct threat to public safety.”



1/11/2019

4

A former casual drug user is not protected by 
the ADA:

[A] person who casually used drugs illegally in the 
past, but did not become addicted is not an 
individual with a disability based on the past drug 
use. In order for a person to be “substantially 
limited” because of drug use, s/he must be 
addicted to the drug. EEOC Technical Assistance 
Manual on the ADA, §8.5.

 It is difficult for employers to determine whether 
an employee suffers from Opioid Use Disorder 
because an employer usually cannot know the 
frequency of the use or if an employee’s use is 
legitimate or not without medication records. 

 In addition, it’s virtually impossible for an 
employer to determine when an employee used 
a drug, which may explain in part why courts 
currently require a long period of abstinence in 
order to determine that the individual is 
protected under the ADA as a former drug user 
in rehabilitation.


